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REPLACEMENT APPEAL BRIEF 

Further to the notice of appeal submitted on July 30, 2009, and the Notice of Panel 
Decision from Pre-Appeal Brief Review mailed August 7, 2009, Appellants hereby submit 
this appeal brief accordi ng to §41,37. 
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APPELLANTS BRIEF (37 CER* § 4137) 

This brief is submitted in. support of Appellants notice of appeal from the decision 
dated February 12, 2009 of tlifc Examiner finally rejecting claims 31-38 of the subject 
application. 

L REAL PARTY IN INTEREST 

This application i$ currently owned by Siemens Akfiengeselisehalt as indicated, by an 
assignment recorded on October i t 2004, in the Assignment Records of the United Stales 
Patent and Trademark Office at Reel Q 1 6485, Frame 03 94, 

XL EELATEB APPEALS AMD INTERFERENCES 

There are no known appeals or interferences which will directly affect or be directly 
aflected by or have a bearing on the Board's decision regarding this appeal, 

XI3L STATES OF €LAIMS 

Claims 31-38 nre pending in this application and all stand rejected under a Final 
Office Action mailed February 12, 2009, Claims 1-30 were pre vkmsly cancelled without 
prejudice or disclaimer. Appellants present Claims 31-38 for appeal . Appendix A shows all 
pending claims, 

IV. STATUS OF AMENDMENTS 

No amendments have been filed subsequeni to final rejection. 

V, SIJMMARY OF CLAIME!) SUBJECT MATTER 

Independent Claim 31 recites a method for transmitting data having multimedia 
content from a first communications unit (reference 10 in figure 1 and spec at page 1% line 
10; reference £ 10 in figure 2 and spec at page 1% line 12) to a second communications unit 
(reference 40 in figiire 1 and spec at page i% line 22; reference 114 ill figure 2 and spec at 
page 13, line 16) in a telecomnmmcatos network (spec at page !2 5 line 10 and page 13, line 
8) the method comprising: transmitting at least one transmission status message (figures 3 
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and 4) assigned to the data to the first communications unit; wherein, upon nan-delivery of 
the data to the second eammunieatioiis unit, itSi^e ' ~-ferdMrjgs«« i^s&f " -Sft&t^^' Eludes a non- 

delivery reason which is selected from at least -t^ reasons, wherein the at least 

two non-delivery reasons are that the data could not fee delivered to the second 
communications unit and that the data could have been dehvered, hut were not received by 
the second communications unit (spec at page 15 line I through page 16, line 18). 

Independent claim 38 recites a switching arrangement for transmitting data in a 
telecommunications network (spec at page 12, line 10 and page 13, line 22) from a first 
communications unit (reference 10 in figure 1 and spec at page 1 2, line 10; reference 110 in 
figure 2 and spec at page 13, line 8) to a second communications unit (reference 40 in figure 
1 and spec at page 12, line 10: reference 114 in figure 2 and spec at page 13, line 8), 
comprising an apparatus (reference 110 and spec at page 13, line 8} for producing a 
transmission sitatus message (figures 3 and 4} which is assigned to the data to be transmitted 
to the second communications unit, the apparatus providing a signaling (spec at page 13, line 
31), upon non-delivery of the data to the second communications unit, with the transmission 
status message to the first communications unit including a non-delivery reason which is 
selected between at least two non-ddivery reasons, wherein the at least two non-delivery 
reasons are that the data could not be delivered to the second comMnnications unit and that 
the date could have been delivered, but were not received by the second communications unit 
(spec at page 15 line 1 through page 16. Hne 18). 

¥i CSR0UNBS OF REJECTION TO BE RE¥IEWE1> ON APPEAL 

Claims 31-38 were rejected under 35 U,&C- §103(a) as being unpatentable over 
international Application No. WO 01/281 71 Al by Kaleyi Katschunas, et al ■("K&schpm$ r ) 
in view of ILS. Patent No, 7 J 27,264 issued to Daniel Hronek et al ^ffrom^ 
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V1L ARGUMENT 

According to the invention as claimed, the capability to transmit either one of two 
specific non-delivery reasons need to be provided: (1) data could not be delivered to the 
second commnni cations unit (MMS ttoi deliverable) - or '-(2) data could have been delivered, 
but were not received by the second communications unit f MMS deliverable but delivery not 
requested by terminal). Claim 31 recites ^vhereia upon non-delivery of the data to the 
second communications unit, the transmission state message includes a non-deli very reason 
vA^tf;.Kl^^:f^M-. W' least two mn-deiivery mmms, wherein the at least two non- 
delivery reasons ate that the data could not be delivered to the second communications unit 
and that the data could have been delivered, but were not received by the second 
communications unit" {emphasis added), Claim 38 recites a similar feature, "An object of 
the present invention is, therefore, to offer the transmitter or sender of data, particularly of a 
multimedia message (MM), a m&w detailed Hem ®f ifl^&pmati&n comemmg the 
iletiverahilih' of ike data which it has sent" {Specification at [001 1]) (emphasis added). By 
providing more detailed information concerning the dellverability, the sender may then make 
inlonned decisions about whether to resend the message. 

It is possible with the sw itching arrangement described to notify the sender, or 
the first cammunications unit, of a message if data which it has sent to a 
recipient, or the second communications unit, could not Be delivered to the 
recipient at ail. The sender am then decider fitr example, M send the 
mrrespmding dM^ again. Cm^^A with the currently known state of the art 
on thi s matter, the sender i$ therefore giwwtkeopp&rtim the 
m^mmkiMU^ the Maim in which ike reeipie&t has not 

called -up. data prmidedjbr if y since it did not wish to receive the mesmges or 
wm simply prevented ftmteaUmg upihedum {far exmtpie, due to technical 
proMems), 

specification at [0028]) (emphasfe added). Rather than a simple delivery /CGfifi^tibj^ 

specification teaches thai more detailed delivery information is provided. 

FIG. 3 shows, in general terms, the possible statuses 212 of the status field "X- 
Mms-Status" 210 in the message of the type "M~Deiiveryind n which is 
explained in detail in FIG, 4. A number of statuses are currently defined in the 
MMS specification [2, 5] which are transmitted in an MMS delivery static 
notification or transmission status messages lt M-Delivery.ind:' 1 The various 
statuses indicate whether the MM has been transmitted suceessMly to the 
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recipient (status: "retrieved"), whether the MM has been rejected by the 
recipient (status; "rejectee!"), whether the recipient has received the 
notification concerning the arrival of the MM in its mailbox and can download 
it later (state: "deferred"), whether the recipient has not recognized the MM 
(status: "unrecognl^d'O and whether the recipient has not downloaded the 
MM within the period of validity and has therefore not received it in full 
{status: "expired' ') 

(Specification at [0050]). Thus, the invention requires that ^the transmission status message 

includes a nondelivery reason wkick m mlecied fram at least -two mn^eliveiy reasons, 

wherein the at least two non-delivery reasons are that the data eooM not he delivered to the 

second communieations unit and that the dam could have been delivered, hut were not 

received hy the second communications unit,"' 

The rejection improperly reduces the clear claim language to the simplified limitation 

that the non-delivery reason is selected from "at. least two non-delivery reasons" without any 

fiirther qualification of the nature of the non-delivery reason (in spite of the clear language of 

the claims) . The rejeeti on admits that ^RMsehun&s fails to specifically disclose that the non~ 

deliver reason is selected f rqm at least two non-delivery reasons." (OA at 4), Hronek is 

therefore cited as disclosing, 

a non-delivery reason which is selected from at least two non-delivery reason, 
wherein the at least two non-delivery reasons are thai the data could not be 
delivered to the second communications unit (figure 6; cof 3; lines 42-49; 
when the attempted delivery of the short message failed because the intended 
user was out of the service area) and that the data eouid have been delivered, 
hot were not received hy the second communications unit (figure 6; col. 3, 
lines 42-4Q; when the attempted delivery of the short because 
the intended user had his or her communication device turned off). 

(OA at 4), T his premise of the rejection fails, however; because Hronek does not teach or 
suggest Hh& transmission sialus message includes a non-delivery reason which is selected 
fmm (tf temt im ^ at least two non-deli very reason s are that 

the data could not be delivered to the second communications unit and that the data could 
have been delivered, but were not received by the second communications timt* Thus, 
Hronek discloses thai the transmission message ALWAYS contains the non-delivery message 
that ''the attempted delivery of the short message :.fia$: : felted." : (Hronek at 3:42-43). This is 
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the only non-delivery reason in the message, it will be present both if the intended user was 
out of the service area or had his or her communication device turned off 

The rejection claims that Hronek discloses twp reasom why an attempted delivery of 
a short message has failed: (1) intended user was out of the service area; and (2) intended 
user had his or her communication device turned off. Obviously /both reasons fit only into 
the first non-delivery mason of the presently claimed invention, that k Xl) data could not be 
delivered to the second communications unit," but they do not fit into the second non- 
delivery reason of the presently claimed invention, that "(2) data could have been delivered, 
but were not received by the second eomniunications unit," ? 

In particular, Hronek merely teaches that a single "failure" message is sent no matter 
what the reason for the delivery failure > 

When the attempted delivery of the short message has failed because, for 
instance, the intended user was out of the service area, or had his or her 
comm unication device turned oft the MSC 60S informs the MLR 602 of the 
fkilitm. The HLR 602 then turns on an SMS notificatfon indicator flag for the 
subscriber, and the SMSG 601 retains the failed message for a later delivery 
attempt. 

(Hronek al 3:43 «49) (emphasis added). Hronek merely 'Informs the HLR of the Mure/' 
without providing any information as to the reason for the delivery failure; This fact is 
confirmed by Hronek's teaching that the MLR do only one action in response to being 
informed of the failure. Specifically, Hronek teaches tlM "MLR 602 then turns on an SMS 
notification indicator Hag for the subscriber, and the SMSC 601 retains the failed message for 
a later delivery attempt" Hronek does not teach or suggest deciding between sending the 
massage again or discarding the message because the HLR has not receive sufficiently 
detailed information from the delivery failure message to inform such a decision. Thus, 
Hronek fail to teach or suggest "the transmission status message includes a non-delivery 
reason wMek kmkeiedjmm at ieasi /*w> mm-defiveiy 1 reasom " The invention as claimed 
in claims 31 and 38 is patentable in view of the combined teachings of Ratsehunas and 
Hronek, The invention as claimed in the dependent claims is patentable for similar reasons. 
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SUMMARY 



Appellants believe there are no additional fees due at this time, however, the 
Commissioner is hereby authorized to charge any fees necessary or credit any overpayment 
to Deposit Account No. 50-4871 of King & Spalding L.L.P. 

If there are any matters concerning this Application that may he cleared up in a 
telephone conversation, please contact Appellants' attorney at 512.457,2026. 



Date: December 18. 2009 



SEND CORRESPONDENCE TO : 
KfNG&SMLDiNG 

CUSTOMER ACCOUNT NO. 
512.457,2026 
512.457,2100 (fax) 



KIN G & SPALDING LLP 
Attorneys for Appellants 



Respectfully submitted. 
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APFENMX A - CLAIMS I NVOj^VEBlN APPEAL 
1-30. (Cancelled) 

31. (Previously Presented) A method for tmisniiiting data having muitimedla 
content from a first commimicMlons unit to a second communications unit in a 
tekcommunfcattons b 

transmitting at least one transmission status message assigned to the data to the first 
communications unit; 

wherein, upon nondelivery of the data to the second communications unit, the 
transmission status message includes a non-delivery reason which is selected from at least 
two non-delivery reasons, wherein the at least two non-delivery reasons are that the data 
could not he delivered to the second commOTications unit and that the data could have been 
delivered, hut were not received hy the second communications unit, 

32, (Previously Presented) The method as claimed in claim 3K wherein the data 
could not be delivered due to an incorrect address of the second communications unit or 
because the second communications unit was not available within a period of validity of the 
data. 

33. (Previously Presented) The method as claimed in claim "3 JL wherein the data 
were not received because they were intentionally not downloaded to the second 
communications unit 

34, (Previously Presented) The method as claimed in claim 31, wherein the 
signaling comprises providing an item of infonnation concerning the non-deliverabiHty of the 
data in tlie transmission status message. 
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31 (Previously Ifeenfed) The method as claimed m (Mm 31 ? wherem the non- 
del iverahility of the data applies if one of the correct: receipt of the data and of a recipient 
notification message concerning the data to be transmitted to the second eommunieatioiis unit 
is not acknowledged by the second communications unit via a respectively associated 
con firmation message, 

3(5, (Previously Presented) The method as claimed in claim .31, wherein the 
telecommamcatbns network iiieludes a switching arrangement via which the data is 
transmitted from the first cammunications unit to the second communications unit and 
wherein the switching arrangement establishes the information and signals the information 
with the transmission status message to the first communications unit. 

37* (Previously Presented) The method as claimed in claim 31, wherein the data 
is transmitted via a Multimedia Messaging Service using a Wireless Application Protocol . 

38. (Previously Presented) A switching arrangement for transmitting data in a 
telecommunications network from a first communications unit to a second communications 
unit, comprising an apparatus for producing a transmission status message which is assigned 
to the data to be transmitted to the second communications unit 

the apparatus providing a signalings upon non-deHvery of the data to the second 
com mtmications unif with the tran smission status message to the first communications unit 
including a non-delivery reason which is selected between at least two non-delivery reasons, 
wherein the at least two non-delivery reasons are that the data could not be delivered to the 
second conimimications unit and that the data could have been delivered, but were not 
received by the second communications unit. 
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APPENDIX S - EVIDENCE 



NONE 



ATTORNEY DOCKET 
03869.105877 



11 



PATENT APPLICATION 
10/511,056 



APPENDIX C; RELATED PROCEEDINGS 



NONE 
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